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Httitrii States (SImtrt of Appeals 

For the District of Columbia Circuit 


No. 10,462 


Mrs. Grace S. Partridge, AppelUmt, 


vs. 

Hanserd K. Presley, Executor of the Estate of 
Helen Draper Hoffman, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 

JURISDICTIONAL STATEMENT 

This is a second appeal in a case originated by a com¬ 
plaint to recover $15,250 damages for breach of contract 
of sale (JA 1 and 2). Jurisdiction of the District Court 
was granted by the statute giving that Court general 
jurisdiction, Sec. 11, 306 D. C. Code, 1940 ed. This second 
appeal is one by plaintiff in the lower court from a 
judgment of dismissal after her evidence as to liability 
had been put on as a part of her case in chief (JA 136). 
Notice of Appeal was filed October 4, 1949, within thirty 
days after a motion to set aside the dismissal and for a 
new trial had been overruled on September 27, 1949 
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(JA 142). Jurisdiction of this Court is granted by the 
Statute giving general jurisdiction of appeals from the 
District Court, T17, sec. 101, D. C. Code, 1940 ed. 

STATEMENT OF THE CASE 

Appellant, Grace S. Partridge (Mrs. Daniel Partridge, 
Jr.), plaintiff below, on June 3, 1946, filed complaint in 
the United States District Court for the District of 
Columbia to recover damages against Helen Draper Hoff¬ 
man for damages for breach of contract of sale of real 
estate and personal property dated May 19,1946 (JA 1). 

Plaintiff’s motion for a summary judgment as to liabil¬ 
ity was granted April 17, 1947, and the case set down 
for hearing as to the amount of damages suffered by plain¬ 
tiff by reason of defendant’s breach of the contract (JA 
141). After considerable testimony as to the amount of 
damages before another Judge (JA 26-104) he found by 
written memorandum of December 2, 1947, that the dam¬ 
ages suffered were in the amount of $15,200.00 (JA 105). 
December 11, 1947 ‘Pinal -Judgment was granted plaintiff 
in this amount (JA 105). v 

Defendant appealed from this judgment and this Court 
decided that the summary judgment as to liability was 
erroneously granted; and that it was not then necessary 
to decide whether or not there was error in the fixing of 
damages. The final judgment of December 11, 1947, was 
then reversed and the cause remanded for further proceed¬ 
ings not inconsistent with the opinion (JA 123-126). The 
order of the District Court on the mandate vacated the 
final judgment of December 11 and restored the case to 
the docket (JA 127). The memorandum of December 2, 
1947, finding the amount of damages to be $15,200.00 has 
never been set aside by this Court nor the District Court 
(the entire record). Nevertheless the pretrial Court in 
the second pretrial order of February 23, 1949, held that 
plaintiff’s contention that only the issue of liability need 
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be tried should be overrruled; and that the entire case 
should be retried (JA 128). 

At the retrial plaintiff testified in part to the following 
effect: 

That on May 18 she prepared the contract dated May 
19, 194$, which is the subject matter of the suit (JA 
124A). She also prepared a letter addressed to the de¬ 
fendant, Mrs. Hoffman, saying, among other things, that 
“the enclosed contract is an offer to purchase by me” (JA 
159A). The next day plaintiff went to the house in which 
Mrs. Hoffman was living on Ashmeade Place and saw 
Mrs. Hoffman’s son who was a Commander in the Navy 
(JA 124A). He took plaintiff into Mrs. Hoffman’s room 
where Mrs. Partridge presented the letter, the contract, 
and a deposit check in the amount of $2,000.00 to Mrs. 
Hoffman who took the check, the contract and the letter, 
examined it with her son and discussed it thoroughly 
(JA 125A-126A). Mrs. Hoffman then said that she 
would keep the contract, consider it, and let Mrs. Partridge 
knovr the next morning whether she, Mrs. Hoffman, would 
accept it. Mrs. Partridge then said that the offer to pur¬ 
chase expired at 6 o’clock that evening and, therefore, she 
would take the contract back and withdraw’ the offer (JA 
126-127A). Mrs. Hoffman then talked with her son at 
length and asked Mrs. Partridge if she would leave the 
contract with Mrs. Hoffman and her son for a while, Mrs. 
Partridge said yes, and left (JA 127A). 

This first meeting commenced about 2 o’clock and ended 
about 2:30. Mrs. Partridge saw Mrs. Hoffman again at 
5 o’clock w’hen Mrs. Hoffman told Mrs. Partridge that 
she, Mrs. Hoffman, would accept the offer. Her son put 
a little table in front of her, the two copies of the contract 
were put before her, the son held them for her, and she 
signed both of them. (JA 127A). Mrs. Hoffman then 
gave Mrs. Partridge one of the duplicates and kept one 
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and Mrs. Partridge asked Mrs. Hoffman if she would 
like her, Mrs. Partridge, to take the $2,000.00 check and 
place it in the Title Company with the contract. Mrs. 
Hoffman said, after consultation with her son, that she 
would, and Mrs. Partridge took one of the contracts and 
the check home with her (JA 128A). The next morning 
Mrs. Partridge took the $2,000.00 check to the Lawyers 
Title and Insurance Company to deposit the contract for 
search and gave them the check (JA 128A). It was 
stipulated at the pretrial that the plaintiff deposited 
$2,000.00 on account of the purchase price with the Law¬ 
yers Title Insurance Co. (JA 111 A). 

One of the duplicate originals of the contract in question 
is on hie with the record as an exhibit. A copy of it ap¬ 
pears on pages 3-S of the Joint Appendix. 

The contract is on the usual District of Columbia form 
of contract for the sale of real estate. It acknowledges 
receipt from Mrs. Partridge of a deposit of $2,000.00 to 

be applied as part payment of the purchase of lot . 

and square . with improvements thereon known as 

8 Lenox Street, Chevy Chase, Maryland, together with all 
furniture and fixtures then in the house. 

Paragraph 1 provides that the purchase price is $32,- 
300.00. 

Paragraph 5 provides that the property is sold free of 
encumbrance. 

In Paragraph 6 the Seller agrees to execute and deliver 
a special warranty deed and pay for the Federal Revenue 
stamps on the deed. 

Paragraph 7 provides that the property is sold and 
shall be conveyed subject to no existing tendency; and that 
Seller agrees to give possession at date of settlement. 

Paragraph 8 provides that the Seller assumes the risk 
of loss or damage by fire until the Deed of Conveyance is 
delivered or recorded. 
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Paragraphs 10, 11 and 12 provide for the means of mak¬ 
ing settlement, the adjustment of rent, taxes and other 
charges, and for the payment of title fees and other charges 
by the purchaser. 

The first sentence of paragraph 13 is as follows: 

“Within.days from the date of acceptance 

hereof by the seller, or as soon thereafter as a report 
on the title can be secured if promptly ordered, and/or 
survey, if required, the seller and purchaser are re¬ 
quired and agree to make full settlement in accord¬ 
ance with the terms hereof. ’ ’ 

The second sentence provides that if the purchaser fails 
to make full settlement, the deposit may be forfeited at 
the option of the Seller, or the Seller may avail himself 
of any legal, equitable rights and remedies which *he may 
have under the contract. 

Paragraph 14 provides that the entire deposit shall be 
held by The Lawyers Title Ins. Corp. Agent until settle¬ 
ment is made or the deposit forfeited. 

Paragraph 15 provides in part as follows: 

“If the property involved in this contract is located 
in a jurisdiction other than the District of Columbia, 
wherever any reference is made to the District of 
Columbia • * * the name of the jurisdiction in which 
property is located * * # is substituted automatically.” 

Paragraph 17 provides that the principals to the con¬ 
tract mutually agree that it shall be binding upon them; 
and that the contract contain the final and entire agreement 
between the parties thereto. Thereafter is the following 
clause: 

“The Seller warrants that the plumbing and heating 
plant are in good workable order. The Seller agrees 
to deliver her permit from the D. C. for the installa¬ 
tion of an additional kitchen in the house, making it 
a two-familv dwelling. This offer expires at 6 P. M., 
May 20,1946.” 
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At the end of the contract, just before the signatures of 
plaintiff and defendant is the following clause: 

“We, the undersigned, hereby ratify, accept and agree 
to the above memorandum of sale and acknowledge it 
to be our contract.” 

On cross-examination plaintiff testified that it was not 
usual or customary to put a settlement date in such a 
contract; and under this contract plaintiff was required 
to make settlement when the title was examined and found 
correct (JA 137A). 

Defendant admitted in her second amended answer that 
subsequent to the signing of the contract she sold the prop¬ 
erty to another (JA 19), by deed dated May 23, 1946 
(JA 2, 18 & 19). At the second pretrial it was stipulated 
that plaintiff was ready, able and willing to perform the 
contract; and that defendant admits that she has refused 
to convey the property (JA 111A). 

At the end of plaintiff’s testimony as to liability, de¬ 
fendant made a motion for judgment for defendant on 
the grounds that plaintiff’s testimony established impossi¬ 
bility of performance of the contract in that there was no 
date of settlement and in that the contract required Mrs. 
Hoffman to deliver a District of Columbia permit when 
the property was in Maryland. The Court held as fol¬ 
lows : 

“The Court thinks the contract is unenforceable. 
There seems to be no mutuality as to the right of en¬ 
forcement. The motion will be granted.” (JA 158A) 

Thereafter plaintiff filed a motion to set aside dis¬ 
missal and for new trial as to liability together with a 
motion to reconsider the holding of the Pretrial Court 
to the% effect that the entire ease had to be retried 
(JA 112A and 113A). 

Thereafter the Court found facts which included a find¬ 
ing to the effect that the failure to fill in the blank in 
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paragraph 13 was due to the neglect or omission of the 
plaintiff and was not a matter of agreement of the parties; 
the parties having intended a completed contract. There¬ 
after on April 11, 1949, the action was dismissed on its 
merits. 

Mrs. Hoffman died April 28,1949, and Hanserd K. Pres¬ 
ley, her executor, was substituted in her place and stead 
(JA118A).* 

The motion to set aside the dismissal and for a new 
trial as to liability and the motion to reconsider the holding 
of the Pretrial Court were overruled and notice of appeal 
from the judgment of dismissal followed. 

Further testimony and proceedings were to the follow¬ 
ing effect: 

At the hearing as to damages, Miss Manning had testi¬ 
fied: that between March and May of 1946 she had gone 
to see the Lenox Street house as a prospective purchaser 
and found that it was being converted into apartments (J. 
A. 27 & 28); that her visit had been at the request of a 
friend who had told her about the house and told her that 
Mrs. Hoffman vranted to sell it (J. A. 27); that after 
seeing it Miss Manning had gone to see Mrs. Hoffman and 
told her that she, Miss Manning, had a friend who was 
in the real estate business who might be interested in it 
and Mrs. Hoffman had then told Miss Manning that she, 
Mrs. Hoffman, had a permit to install another kitchen 
on the second floor and make the house into apartments 
(J. A. 28, 29 & 30); and that Miss Manning had then 
called Mrs. Partridge and told her what Mrs. Hoffman 
had said about the permit and that Mrs. Hoffman wanted 
to sell and asked Mrs. Partridge if she would not try to 
do something about it (J. A. 29). This testimony was 
excluded at the second hearing (J. A. 122A, 123A & 153A). 


* “Defendant” as used in this brief refers to Mrs. Hoffman. 
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Mrs. Partridge testified: that she was a widow and an 
independent real estate broker in the District of Columbia 
(J. A. 122A) since 1938 or 1939 (J. A. 132A); that when 
she heard the house was for sale she telephoned Mrs. 
Hoffman who gave permission to show the house to pros¬ 
pective purchasers (J. A. 123A) and said she was living 
in the house converting it into apartments (J. A. 131 A, 
132A); that Mrs. Partridge thereafter went to see the 
house (J. A. 133A) and found that it was being converted 
into a two family dwelling (J. A. 135A & 137A); that the 
ability to convert w*as an important element to her (J. A. 
135-A); that the contract and the letter were prepared 
by her all on the same day and she added the clause about 
the delivery of the permit “from D. C.” to convert, after 
thinking about it for a little while (136A) because if she 
went on with the work, she wanted to be sure she had the 
permit (137A); that she intended at first to present the 
contract on a Saturday but heard that Mrs. Hoffman was 
sick and her son visited her on Sunday so waited until her 
son would be there on Sunday before going to see Mrs. 
Hoffman and presenting the contract and letter (J. A. 
139A); that Mrs. Partridge did not know how sick Mrs. 
Hoffman was but was not concerned with her mental con¬ 
dition because Mrs. Partridge had never heard it ques¬ 
tioned (139A & 140A): that what she wanted was to have 
someone to talk to if she could not see Mrs. Hoffman 
(139A); that Mrs. Partridge was about the same age as Mrs. 
Hoffman (J. A. 139A); that when Mrs. Partridge saw’ 
Mrs. Hoffman, she was sitting up in bed, alert, intel¬ 
ligent and understanding (J. A. 142A); that Mrs. Part¬ 
ridge’s conversation w’as principally with Mrs. Hoffman, 
but sometimes with her son; and that her son remained 
in the room during the entire conversation; that at the 
end of the first conversation with Mrs. Hoffman she told 
Mrs. Partridge that Commander Hoffman (the son) would 
phone Mrs. Partridge before 6 o’clock that evening and 
tell her wdiat their decision w T as (J. A. 146A). Evidence 
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offered by plaintiff that thereafter Commander Hoffman 
phoned and told Mrs. Partridge that the* contract was ac¬ 
ceptable to his mother and she would sign it was rejected 
by the Court, as were conversations between the parties 
regarding the merits of the contract, (J. A. 149A). 

RULES INVOLVED 

Relevant parts of rules involved are as follows: 

From Federal Rule of Civil Procedure 56(c):—“A sum¬ 
mary judgment, interlocutory in character, may be ren¬ 
dered on the issue of liability alone, although there is a 
genuine issue as to the amount of damages.” 

From Federal Rule of Civil Procedure 59(a):—•“A new 
trial may be granted * * • on all or part of the issues 

* * • 17 


STATEMENT OF POINTS 

I. The Court erred in dismissing the case for the un¬ 
enforceability of the contract. 

(a) The contract provided for a settlement when the 
title was ready. 

(b) Both in Maryland and the District of Columbia, the 
law implies a reasonable time for settlement of a 
contract of sale when it fails to fix such time. 

(c) Defendant’s Motion admitted all inferences which 
tended to sustain plaintiff’s case and should have 
been denied. 

(d) In construing this contract the Court should have 
favored a construction which rendered it mutually 
binding and ^enforceable. 

II. The Court erred in excluding evidence of the rep¬ 
resentations of defendant that she had the permit to re¬ 
model the house into a two family dwelling. 
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1H. The Court erred in excluding the following evi¬ 
dence of conversations regarding the contract:— 

(a) Evidence of conversations between plaintiff and 
defendant. 

(b) Evidence of statements to plaintiff by defendant 
that her son would tell plaintiff whether or not 
defendant would accept the contract. 

(c) Evidence that defendant’s son thereafter told plain¬ 
tiff that the contract was acceptable to his mother 
and she would sign it. 

IV. The Court erred in making findings of fact which 
were incomplete, some of which were not in accordance 
with the evidence and some of which were not supported 
by any evidence. 

Y. The Court erred in holding that there should be a 
retrial of the issue of the amount of damages when that 
issue had been decided by another Judge and that decision 
had not been set aside. 

SUMMARY OF ARGUMENT 

Defendant signed this contract May 19th. Four days 
later, May 23rd, she conveyed to a new purchaser. She 
evidently received and accepted a better offer and now 
seeks to avoid a just obligation, 

The oral testimony and the terms of the contract clearly 
proved that the parties intended this contract to be mu¬ 
tually binding and complete. The doctrine of the last 
relative antecedent applies in the construction of para¬ 
graph 13 of the contract and the word “thereafter” refers 
to the date of acceptance by the seller. Consequently, the 
paragraph should be construed to provide that as soon 
after the date of acceptance by the seller “as a report on 
the title can be secured if promptly ordered * * * the 
seller and purchaser are required and agree to make full 
settlement in accordance with the terms hereof.” (Em- 
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phasis ours). The purchaser could not have delayed the 
performance by instructing the title company to hold up 
the title because of the use of the word “can” and be¬ 
cause the title company became the escrow agent for the 
seller and the purchaser when title was ordered and was 
obliged to protect the interests of both. 

Besides the law reads a reasonable time into a con¬ 
tract of sale leaving the settlement time blank. 

Defendant’s motion to dismiss was the equivalent of a 
motion for a directed verdict and therefore all intend¬ 
ments, inferences, ambiguities and presumptions were in 
favor of plaintiff. The question on the motion was whether 
or not plaintiff had proven a prima facie case. She had 
certainly done this and the motion should have been de¬ 
nied. 

The law favors a construction upholding the validity 
of a contract and the construction placed upon the con¬ 
tract by the lower Court strained to hold the contract 
invalid. 

There is nothing to the impossibility of performance 
contention. The use of “D of C” instead of Maryland 
means nothing in the light of paragraph 15 of the con¬ 
tract providing that the name of the jurisdiction where 
the property is located should be substituted automati¬ 
cally. Besides there was only one property involved lo¬ 
cated in Maryland and the phrase about the permit could 
have referred only to the Maryland authorities even if 
paragraph 15 had not been in the contract. 

The representations of defendant made to Miss Mann¬ 
ing to the effect that she, defendant, had a permit for 
remodeling should have been admitted. They were in¬ 
tended for plaintiff and they were statements by a party 
to the cause. When defendant signed the contract agree¬ 
ing to deliver her permit to plaintiff she implied that she 
had such a permit and the excluded statements corrobo¬ 
rated this implication. 
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Evidence of defendant’s son’s statement to plaintiff 
that the contract was acceptable to defendant and she 
would sign it was tied up to defendant by her statement 
that her son would tell plaintiff about this and should 
have been admitted. 

Some of the findings of fact were unsupported by evi¬ 
dence, some were contrary to the evidence and some were 
aside from the issues and incomplete and could only tend 
to create unfounded prejudice against the plaintiff. 

The issues of liability and damage were separately de¬ 
cided by different Judges of the District Court. There 
was a written finding on the separate hearing as to the 
amount of damages. On appeal this Court found error 
only in the decision on the liability issue and set aside 
the final judgment. The finding on the damage issue has 
never been set aside by this Court or the District Court. 
Yet, still a^different Judge held that the whole case 
should be reSIfe, in effect acting as a Court of Appeals 
and reversing the decision of one of the other Judges 
of the Court. The Common Law rule against splitting a 
cause of action has been changed to the common sense 
rule that there should be only one fair trial of any separ¬ 
able issue. A new trial on the issue of damages puts 
the parties and the state to needless expense and the 
just and sensible rule should be followed. Besides | the 
companion cases of Latta v. Granger, Gavn-es v. C £tfc$, e 
and Goodew Gain-es in the Supreme Court of the United 
States are directly in point in support of plaintiff’s con¬ 
tention. 


ARGUMENT 

What happened here is that Mrs. Hoffman, after mak¬ 
ing her contract with plaintiff, received a better offer, (y ft- 
quickly accepted it, conveyed the property to the new pur¬ 
chaser in record time to avoid specific performance and 
in this case seeks to avoid the just obligation created by 
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the first contract* It wonld be against the interests of 
society to allow success in this attempt. 

No reasonable interpretation of the contract involved in 
the instant case would make it invalid. 

The parties intended to be bound. 

There was ample and undisputed evidence to this effect 
and the trial Court found in finding of fact No. 7 that 
the parties intended to enter into a completed contract 
(J. A. 115A). 

The terms of the contract clearly indicate this. For 
instance: 

Paragraph 17 expressly provides that “the principals 
to this contract mutually agree that it shall be binding 
upon them,” and again in the last paragraph the seller 
accepts and agrees to the memorandum of sale and ac¬ 
knowledges it to be her contract. 

The word “thereafter” in paragraph 13 refers back to its 
last relative antecedent, the date of acceptance 

by the seller. 

The rule of grammar, which is also the rule on con¬ 
struction in law, is that a relative word relates to the 
nearest antecedent that will make sense:— 

Wood v. Baldwin, 10 N. Y. S. 195,196. 
and see:— 

Wright v. Ga. Banking Co., 216 U. S. 420, 54 L. ed. 544. 

In any case seller and purchaser were both required to 
make settlement when a title could reasonably 

be procured. 

Paragraph 13 provides that “as soon thereafter as a 
report on the title can be secured if promptly ordered, 
* * • the seller and purchaser are required and agree to 
make full settlement.” 
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Paragraph 13, then, requires settlement not when title 
is actually secured, but when it can be secured if promptly 
ordered. A purchaser could not defend an action by a 
seller on the ground the title was not ready, but would 
have to go farther and show that it was promptly ordered 
and could not be yet secured because of some reasonable 
cause. 

A contract to be void for lack of mutuality must bind 
one party without binding the other. If it expressly binds 
one party and by implication binds the other, the Court 
may not inquire into the adequacy of the consideration 
afforded by the implied agreement; and it does not lack 
mutuality: 

Heridler Creamery Co. v. Lillich, 136 A 631, 152 Md. 
190,60 A. L. R. 207. 

Paragraph 14 provided for the holding of the deposit 
by The Lawyers Title Ins. Corp. until settlement be 
made or the deposit forfeited. The preceding paragraph 
provided that if purchaser failed to make full settlement, 
the deposit could be forfeited or the seller could avail 
herself of her legal remedies at her option. 

When the deposit was made with the Title Company it 
became escrow agent for both parties. 

An escrow holder is a mere custodian or stakeholder 
for benefit of both parties, answerable ultimately to one 
or the other according to their respective rights:— 

Lyons v. Liberty Nat’l Bank, 62 App. D. C. 204, 65 
F (2d) 837. 

An escrow agent is “bound above all things not to take 
sides between the parties, • # * ”:— 

Citizens BcmJz v. Davisson, 229 V. S. 212, 57 L. ed. 1153. 

It is a matter for the judicial notice of the Court that 
in a settlement of a sale of real estate a title company 
acts as escrow agent for both parties. 
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Both in Maryland and the District of Columbia where a 
contract of sale of real estate fails to provide for a 
time for settlement the law implies a reasonable time 
therefor. 

In Abrahams v. King, 73 A 694, 111 Md. 104, 109, the 
lower Court dismissed a bill for specific performance of a 
contract of sale of real estate on the ground that no time 
for performance was included in the agreement. The 
Court of Appeals reversed, holding that the law implied a 
reasonable time for performance and the contract was 
valid. 

Jaeger v. Shea, 99 A 954, 130 Md. 1, 4 and Trotter v. 
Lewis, 45 A (2d) 329, 185 Md. 528 were also suits for 
specific performance of contracts for sale of real estate 
providing no time for performance held to provide for 
a reasonable time by implication and therefore valid and 
enforceable. 

To the same effect are Linthicum v. Thomas, 59 Md. 
574, and Lawson v. Mullinix, 104 Md. 156,169. 

In Hartman v. Ruby, 16 App. D. C. 45, 58, this Court of 
Appeals affirmed a judgment for breach of guarantee “to 
sell said properties hereby conveyed by him to party of 
the first part for a sum of money that shall be not less 
than $17,000’’ (p. 54); and held that instructions presented 
by defendant which sought to relieve him of liability on 
the ground that no time was limited in the contract for 
the performance of the guarantee were properly refused 
because the defendant had had a reasonable time before 
the institution of the suit for the making of the sale. 

In Fox v. Johnson & Wimsatt, 127 F (2d) 729, 75 US 
App. D. C. 211, 217, affirming 31 F. Supp. 64, an action 
for specific performance of a contract for the sale of stock, 
this Court of Appeals held regarding the time for the 
performance of the contract:— 
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“The rale of reasonableness supplies the time ele¬ 
ment generally when it is not specified. ” 
and see: "Newman v. Baker, 10 App. D. C. 187. 

There are many cases holding that where no time is 
specified for the performance of a contract the law reads 
a provision for a reasonable time into the contract. Among 
those cases are the following:— 

Foster v. Elswick, 176 Ark. 974, 4 S. W. (2d) 946, 57 
A. L. R. 1244. 

Holt v. St. Louis Union Trust Co., 52 F (2d) 1068. 
Ba$&\. Friden Calculating Mack. Co., 155 F. (2d) 361. 
Miller v. Miller, 134 F (2d) 583, cer. den. 64 S. Ct. 46, 
320 U. S. 744, 88 L. ed. 441. 

Crossland v. Ky. Co-Op. Asso., 103 F (2d) 565. 
Banque Russo-Asiatique v. Hoick, 3 F (2d) 266. 
Amer. Concrete Steel Co. v. Hart, 285 F. 322. 

Price v. Stonega Coke & Coal Co., 26 F. Supp. 172, 
Mod: 106 F (2d) 411, cer. den. 308 U. S. 618. 
Jaslow v. WaterburzfN(C. C. A. 2) 296 F. 363. 

In re Hellams, (D. C. Ala.) 223 F. 460. 

An agreement for the sale of land is not invalidated by 
its failure to specify the time within which it is to be 
performed, for the law implies a reasonable time for per¬ 
formance in such a case:— 

Easton v. Montgomery, 90 Cal. 307, 27 P. 280, 25 Am. 
St. Rep. 123. 

Ullsperger v. Meyer, 217 Ill. 262, 75 N. E. 482, 2 
L. R. A. (N. S.) 221, 3 Am. Cas. 1032. 

The provision that title was to be searched implied that 
it was to be done within a reasonable time:— 

Tobias v. Lynck, 192 App. Div. 54, 182 N. Y. S. 643, 
aff: 233 N. Y. S. 515,135 N. E. 898. 

The fact that a blank was left regarding the time of 
settlement does not affect the rule that where no time is 
specified a reasonable time is implied:— 

In N. E. H. Holding Co., Inc. v. McKinley, 157 N. E. 
923, 246 N. Y. 40, a bill for specific performance of a 
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memorandum of sale which left blanks for the terms of a 
deferred purchase money mortgage and for the date of 
the delivery of the deed, unfilled by the parties, judgment 
on the pleadings was granted on the grounds that some 
of the terms of the agreement were absent from the writ¬ 
ing. The Court of Appeals reversed saying in an opinion 
by Ch. J. Cardozo:— 

“We cannot say as an inference of law from the 
mere inspection of the writing that anything of sub- 
tance was left open to be agreed upon thereafter. 
The parties evidently thought they were bound for 
they described the writing as a binder, (cf. Ellis v. 
Miller, 164 N. Y. 434, 438). We are not to strain 

for a construction that will defeat their expectation 

• * ■ * 

“The memorandum does not fail of its effect as a 
token of a contract because a date was not fixed in it 
for the delivery of the deed, if none had been fixed 
already in the preliminary agreement. * * * Seller 
and buyer accept by implication as to such matters 
the test of the reasonable or the customary if no other 
is available * * *” 

In Starr v. Holck^e t al., (Mich. 1947) 318,, Mich. 452, 
28 N. W. 2d 289^^s! nled a bill for specific performance 
of an option to purchase real estate contained in a lease 
to the premises. The lease was on a printed form which 
contained a provision that “he or they shall be entitled 

to an extension thereof for.years.” The blank 

was not filled out. Plaintiffs failed to prove a contention 
that the notice of their intention to exercise their option 
was given during the life of a^ease, but contended and 
proved that they had given the notice during the exten¬ 
sion. The lower Court gave them specific performance and 
the Supreme Court affirmed saying:— (28 N. W. (2d) 292) 

“The provisions of the lease with reference to the 
privilege of extension on the part of the lessee may 
not be ignored because of the failure of the parties 
to fill out the blank. * * * When a blank in an in- 
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strament is not filled, such blank may be rejected as 
surplusage if it appears that the parties so intended. 
In such a case the intent is to be inferred from the 
transaction and its details. 

“The lease in question may also be construed, and 
its provisions given force and effect by eliminating 

from paragraph 4 the phrase ‘for .years.’ 

Such elimination would result in giving to plaintiffs 
the right to an extension without specific designation 
as to the length thereof.” 

In Massachusetts Bonding Co. v. Dallas Bank, 15 S. W. 
(2d) 6S2, an action was brought to recover the premiums 
on an application for an injunction bond which provided 
that defendant agreed to pay a premium of fifty dollars 

for the first year and.dollars for each additional 

year. The contention of the appellee (defendant) was 
that the fact that the blank w T as not filled out rendered 
the agreement uncertain and void as to the renewal pre¬ 
miums. Defendant prevailed in the lower Court and plain¬ 
tiff appealed contending that the annual premium for such 
a bond was determined by the Commissioner of Insurance. 
The Texas Appellate Court reversed in an exhaustive 
opinion saying:— 

“Whether appellee’s contention is correct must be 
determined from the terms of the application as a 
whole and the circumstances attending its execution. 
If under such circumstances the intention of the par¬ 
ties can be ascertained and enforced, the agreement 
should not be held inoperative.” 

and see:— 

Wilson v. Samuels, 100 Cal. 514, 35 P. 148, wdiere a 
mechanics lien agreement agreeing to pay blank dollars 
to subcontractors was held valid and construed to agree 
to pay the amount due the contractor; 

Rhyne v. Rhyne, 151 N. C. 400, 66 S. E. 348, where a 
bond agreeing to pay.dollars yearly for the sup¬ 

port of the weak-minded son of one of the parties was 
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interpreted to mean that a reasonable annual sum accord¬ 
ing to the son’s station in life should be paid; and 

Slomam v. Cutler, 242 N. W. 735, 737, 258 Mich. 372. 

The use of “D of C” instead of Maryland does not affect 
the validity of the contract. 

Defendant contends that the contract is impossible of 
performance because she agreed to deliver her permit from 
the District of Columbia. Paragraph 15 of the contract 
provides, however, that “If the property involved in this 
contract is located in a jurisdiction other than the Dis¬ 
trict of Columbia, wherever any reference is made to the 
District of Columbia or any official thereof, the name of 
the jurisdiction in which property is located and the proper 
official thereof is substituted automatical!/.” 

Also the contract would have been valid without that 
provision according to the ruling in Baker v. Smith & Gott¬ 
lieb, Inc., 132 F (2d) 18, 76 U. S. App. D. C. 403, where 
a contract on a District of Columbia form for sale of 
Maryland real estate was upheld and the provision that 
taxes were to be adjusted according to certificate issued 
by the Collector of Taxes of the District of Columbia held 
to apply to the tax authorities in Maryland because the 
parties were dealing with relation to that property. 

Defendant’s motion admitted all inferences which tended 

to sustain plaintiff’s case. 

In Jackson v. Capital Transit Co., 69 App. D. C. 147, 
99 F (2d) 380, this Court held 

“However on a motion for a directed verdict, it is 
well settled that the evidence must be construed most 
favorably to the plaintiff; to this end he is entitled 
to the full effect of every legitimate inference there¬ 
from.” 
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To the same effect:— 

HeUrceg v. C. & P. Tel. Co., 71 App. D. C. 346, 110 F 
(2d) 546; 

Galt v. Phoenix Indemnity Co., 74 App. D. C. 156, 120 
F (2d) 723. 

The same rale applies to a motion for judgment on 
plaintiff’s evidence in a non-jury case:— 

Carowv. Bishop, (D. C. Man. Ct. of Appeals 1946) 50 
A (2d) 598. 

Merriam v. Sugrue, (D. C. Mun. Ct. of Appeals 1945) 
41 A (2d) 166. 

Smith et al. v. Russell, (C. C. A. 8, 1935) 76 F. (2d) 
91. 

Mass. Protective Ass’n v. U. S., (C. C. A. Mass) 114 
F (2d) 304. 

Granting such a motion is tantamount to holding that 
“giving the most favorable effect and inferences to all of 
the evidence offered by the plaintiff, yet under no tenable 
theory of an}' applicable law is he entitled to recover.”:— 

Smith et al. v. Russell, Ibid. 

An agreement should be construed in such a way as to 
make the obligations imposed by its terms mutually 
binding upon the parties unless such interpretation is 
wholly negatived by the language used. 

In Hoffman v. Chapman, 34 A (2d) 438, 182 Md. 208, 
a successful action to reform a deed to a house and lot 
which conveyed by mistake more property than the agree¬ 
ment of sale covered, the Court of Appeals of Maryland 
held:— 

“Yet the law does not favor, but leans against, the 
annulment of contracts on the ground of uncertainty. 
If the intei»t of the parties can be ascertained from 
the express terms of the contract or by fair implica¬ 
tion, the contract should be sustained by the court.” 
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To the same effect:— 


Vincent v. Palmer, 179 Md. 365, 370, 19 A (2d) 183. 

An agreement capable of an interpretation which will 
make it valid should be given such interpretation if it is 
ambiguous:— 


Chenango Bridge Co. v. Binghamton Bridge Co., 3 
Wall (U. S.) 51,18 L. ed. 137. 

Ewing v. Howard, 7 Wall (U. S.) 499, 19 L. ed. 293. 
S. W. Pipe Line Co. v. Empire Gas Co., (C. C. A. 8) 
33 F (2d) 248,64 A. L. R. 1229. 

Memphis Furn. Mfg. Co. v. M(tmph*r Furn. Co., (C. C. 
A. 6) 2 F (2d) 428,432. 

McEtvoy v. Balto. Sec. Fire Ins. Co., 110 Md. 275, 73 
A. 157. 

Kiser v. Amalgamated Clothing Workers, 169 Va. 
574,194 S. E. 727,114 A. L. R. 1291. 

In the Chenango Bridge case, supra, the Supreme Court 

held:— _ _ 

k’cj 

“It is not the duty of a court, by legal subtility, to 
overthrow a contract, but rather to uphold it and give 
it effect***;” 


and in the Ewing case, supra:— 

“Universal rule is that where an instrument will 
bear two constructions equally consistent with its lan¬ 
guage, one of which will render it operative and the 
other void, the former will be preferred.” 


Defendant’s Statements That She Had the Permit for 
Remodeling and That Her Son Would Call Plain¬ 
tiff Regarding the Contract Should Have Been 
Admitted, Together With the Son’s Statement 
That the Contract Was Acceptable to Defendant 
and She Would Sign. 

“The admissions of a party made directly by him, or 
through his agent authorized to speak for him * * rela¬ 
tive to the subject matter of a suit are received as origi- 
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nal evidence against such party where inconsistent with 
the claim -which he asserts in the action * # — 

20 Am. Jur. Sec. 544 p. 460. 

“The real ground why admissions of a party to a suit 
may be used as proof of his opponent’s case is not that 
the utterance is against the interest of the speaker, but 
that the law holds everyone responsible for what he says 
to the extent that his sayings may be used as evidence 
against himself of the truth of what he has said.”:— 

20 Am. Jur. Sec. 544 p. 461. 

This evidence should also have been admitted as part 
of the res gestae. 

The Court Erred in the Findings of Fact. 

Finding No. 3 (J. A. 114A) to the effect that the de¬ 
fendant was ill and confined to her bed when the con¬ 
tract was signed was immaterial as there was no evidence 
that this affected her capacity to contract. Furthermore 
it was incomplete and unjustly so. The evidence showed 
that plaintiff waited until defendant’s son was there be¬ 
fore presenting the contract and did so in his presence 
(J. A. 139A); that defendant was alert, intelligent and 
understanding despite her sickness (J. A. 142A); and that 
plaintiff was about the same age as defendant (J. A. 139A). 
This finding, misleading and incomplete as it is, can have 
no effect but to unjustly prejudice plaintiff’s case. 

Finding No. 5 to the effect that defendant made no rep¬ 
resentation to plaintiff respecting the location of the prop¬ 
erty or defendant’s ability to deliver any permit from the 
District of Columbia or any others permitting the remodel¬ 
ing of the property is not in accordance with the facts. 
It is true that the Court overruled evidence of specific 
representations to this effect made by defendant to Miss 
Manning to be conveyed to plaintiff, but defendant made 
these representations by her actions in actually remodeling 
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the property into a two family dwelling and signing the 
contract containing her agreement to “deliver her permit 
from the D. C. for the installation of an additional kitchen 
in the house making it a two family dwelling”. 

Finding No. 6 is really a conclusion of law, which is 
erroneous as heretofore argued. 

Finding No. 7 (J. A. 115A) is erroneous in that there 
was evidence that the blank was not filled in because it 
was considered that the contract with the blank J^ft in 
called for settlement when the title was ready.” This evi¬ 
dence was admitted by the motion to dismiss of defendant. 

Finding No. 8 is contrary to the facts in that it was 
testified and stipulated that the deposit with the title 
company was made. It is contrary to law in that the 
title company w^as escrow agent for both parties, as here¬ 
tofore argued. 

. . Finding No. 9 incorrectly states that the contract re- 
the defendant to obtain a permit from the District 
of Columbia for the remodeling of the house into a two 
family dwelling. The provision of the contract is that the 
defendant will deliver to plaintiff “her permit”, etc. It 
also states a conclusion of law: “This provision of the 
contract was impossible of performance”. This conclu¬ 
sion is incorrect as previously argued. 

The Court Erred in Holding That There Must Be 
Another Trial of the Issue of laafeflrty . 

Under Rule 56(c), of the Federal Rules of Civil Pro¬ 
cedure, “a summary judgment, interlocutory in character, 
may be rendered on the issue of liability alone although 
there is a genuine issue as to the amount of damages.” 
In the instant case, summary judgment as to liability w T as 
granted April.17, 1947, and the cause set down for hearing 
as to the amount of damages. A separate hearing was 
held before a different Judge and on December 2, 1947 he 
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made his written finding as to damages. December 11, 
1947, the final judgment was granted. A general appeal 
was taken from the final judgment of December 11, 1947. 

The Court of Appeals in an opinion of January 3, 1949, 
after stating some of the facts set forth some of the ques¬ 
tions raised by defendant as to liability, itl len said:— 

“We are not now concerned with those questions 
nor with others which inhere in the record, such as 
the propriety of the measure of damages, because we 
think the District Court erred in granting summary 
judgment to the plaintiff.” (Italics ours) 

Thereafter the opinion held that the fair import of al¬ 
legations in defendant’s answer was that, as a result of 
her physical illness she was unable to understand the trans¬ 
action and the import of the contract which she signed; 
and that “summary judgment was erroneously awarded 
to the plaintiff.” 

The Mandate of the Court of Appeals to the District 
Court quoted verbatim the judgment of December 11, 1947, 
recited that an appeal was taken from that judgment, and 
ordered that said judgment be “reversed, with costs, and 
that this cause be, and it is hereby, remanded to the said 
District Court for further proceedings not inconsistent 
with the opinion of this Court.” 

The final judgment of December 11, 1947, has been set 
aside by the opinion, judgment and mandate of the Court 
of Appeals. The opinion holds that the summary judg¬ 
ment as to liability was erroneously granted, but there 
is nothing in the opinion or any of the orders of the Court 
of Appeals which holds that the finding of December 2, 
1947, as to the amount of damages was erroneous and 
there is nothing in any of the proceedings which directed 
or authorized the District Court to hold that finding er¬ 
roneous and set it aside. In setting such finding aside the 
District Court in effect would act as a Court of Appeals. 
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Under the summary judgment rule allowing separate 
proceedings to determine liability and damages this ques¬ 
tion is likely to arise frequently in the future. 

A proceeding to value property is likely to be expensive 
and time-consuming. Expert witnesses as to value charge 
large fees which are not always recoverable as costs. This 
hearing as to damages took two days of the Court’s time. 
What constructive or just purpose would be served by 
setting aside the holding of one Judge of the District Court, 
because another Judge erred in a separate proceeding, and 
compelling the parties and the Court to go to the expense 
and take the time to retry a question already decided? 

The common law rule against splitting a cause of action 
has been changed to a rule that there should be only 
one fair trial of any separable issue. 

Early in the judicial history of our country our Courts 
recognized the artificiality and injustice of the early com¬ 
mon law rule that forbade the splitting of a cause of ac¬ 
tion no matter how numerous or separable the issues. 
Under this rule where an error occurred an appellate court 
was required to order a new trial on all issues “as a 
matter of form” in the words of Lord Mansfield. One 
of the most important of the early decisions heralding the 
change of this rule is the case of Lisbon v. Lyman, 49 N. H. 
553, in which the Supreme Judicial Court of New Hamp¬ 
shire held in 1870, after an exhaustive review of the au¬ 
thorities, that a new trial should be confined to the issue 
in which error occurred, saying:— 

at p. 583:— 

“The general principle of the correction of errors 
which occur in judicial proceedings, preserves, as far 
as possible, what is good, and destroys only what is 
erroneous when the latter can be severed from the 
former, and destroys no more of the good than is 
necessary in the process of rectification.” 
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• • • • 

“The general principle of preserving the good, and 
destroying the bad, applies to the correction of er¬ 
rors in trials and verdicts, as well as to errors in 
judgments. * * •” 
and at p. 600:— 

“* * * The general theory of the law, and all its 
analogies, its reason, and its justice, concur in the 
conclusion that a remedy, of whatever form, should 
be administered no farther and no longer than is nec¬ 
essary to effect a cure of the error to which it is 
applied. When the erroneous part of a case is cured, 
the general principles of our jurisprudence do not 
require the application of the remedy to other parts 
of the case which do not need it. When the remedy 
goes far enough to cure the error, the legal right of 
the complaining party to redress, is satisfied and ex¬ 
hausted, for his legal right is merely to have the 
error corrected. 

• • • • 

and at ps. 601 and 602:— 

“Upon general principles, the plaintiff in this case 
has as clear a right to the verdict upon the questions 
that were rightly tried, as the defendant has to a 
new trial of the question that was wrongfully tried. 
And when the defendant asks the Court to deprive 
the plaintiff of the ground fairly and legally won, and 
to put the plaintiff to another expensive, laborious 
and vexatious campaign to recover the same ground 
a second time, it is for the defendant to show how 
such an extraordinary, unjust, and unconscionable 
demand can be sustained. * * * A power that would 
indulge itself in the needless and indiscriminate de¬ 
struction of those parts of a costly verdict in which 
there was no error, can be paralleled only by a 
power that would destroy an entire verdict without 
cause.” * * *. 

“There is no New Hampshire decision of the ques¬ 
tion now under consideration. The weight of the de¬ 
cisions in other jurisdictions taken together, prepon¬ 
derates decidedly in favor of a new trial of so much 
of a case only as is necessary to be retried in order 
to correct the errors of the former trial.” 
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Many appellate decisions have affirmed these principles 
including the following:— 

Ocean Corp. v. Penick & Ford, 101 F (2d) 493. 

American Ins. Co. v. Brady Storage Co., 101 F (2d) 144. 

Yellow Cab Co. v. Keane, (C. C. A. 7-1937) 93 F (2d) 
290. 

May Department Stores v. Bell, (C. C. A. Mo. ’32) 61 
F (2d) 830. 

Empire Fuel Co. v. Lyons, (C. C. A. Ohio 1919) 257 F 
890, cer. den. 252 U. S. 582,64 L. ed. 727. 

Chicago £ A. R. Co. v. Allen, 249 F 280, granting new 
trial on jurisdictional question alone. 

Parker Wash. Co. v. Cramer, (C. C. A. 7, 1912) 201 
Fed. 878 and Ch. R. X. £ 1Z. Ry. Co. v. Stephens, 218 F. 
535, where the Court held that an insufficient averment of 
diversity of citizenship in the declaration should not af¬ 
fect the trial on the merits unless there was in fact no 
diversity of citizenship and reversed the judgment with 
directions to the trial court to permit an amendment and 
trial on this issue and dismiss the action if it be found 
that diversity did not exist, but otherwise to enter judg¬ 
ment on the verdict. 

Hoyt v. Upper Marion Ditch Co., 76 P (2d) 234, 94 Utah 
134. Retrial should be had on issue of necessary party 
alone. _ „ 

Griffin v.^R. R., 87 Vt. 278, 89A 220, 228. New trial 
should be on issue of liability alone where error affected 
liability and not damages. 

Cross v. Passumpsic Fibre Leather Co., 90 Vt. 397, 98A 
1010, same holding as above case. 

Robbins v. Townsend , 37 Mass. (20 Pick) 345. Same. 

Caldwell v. Modern Woodmen of America, 133 P. 843. 
Same. 

Haley v. Calef; 28 R. I. 332,67A 323. Same. 
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Reynolds v. Reynolds, 15 Conn. 83. Same, 
v. Gregg, e£ a7., 32 A (2d) 653. Same. 

Besides the Summary Judgment Rule 56, F. R. C. P. 
allowing the splitting of the issues into liability and dam¬ 
ages, Rule 59(a) re New Trials specifically authorizes the 
granting of a new trial on part of the issues. 

In Ecker, et al.. v. Potts, et al., 72 App. D. C. 174, 112 
F (2d) 581, the District Court set aside the verdict of a 
jury in a will case in part and awarded a new trial on 
the single issue of undue influence. Caveators appealed 
and our Court of Appeals affirmed, saying:— 

“We likewise think the court was entirely correct 
in limiting the scope of the new trial. The old com¬ 
mon law rule against the retrial of a single issue is 
now obsolete, and the practice of setting a verdict 
aside in part where the issues are separable had the 
approval of many courts, including the Supreme Court, 
long before the adoption of the new rules of civil 
procedure. By the latter, a new trial may be granted 
to all or any of the parties on all or part of the issues. 
* • * Moreover, we think the rule is supported by 
reason and should be applied in all cases where the 
issue to be resubmitted to the jury is separate and 
distinct from all other issues and the error which re¬ 
quires the new trial of that issue does not affect the 
determination of any other. ” 

The opinion and mandate in this case should have been 
construed as remanding the case for the retrial 
of the liability issue alone. 

A judgment of reversal is not adjudication by the Ap- 
pellaife/Court of any question other than those which were 
in terms decided:— 

Wolff Packing Co. v. Court of Industrial Relations, 
267 IT. S. 552, 69 L. ed. 7S5. 

Latta v. Granger, 167 IT. S. 81, 84-86, 17 S. Ct. 746, 
42 L. ed. 85, Gaines \fl35g'' 148 U. S. 228, ; 13 S. Ct. 611, 
37 L. ed. 43£> and Good v. Games, 145 U. S/fat, 36 L. ed. 
654, are all appeals in the same case. That case origi- 
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nated with a bill in equity by Gaines, et al., filed in 1884 
in the Circuit Court of the United States for the Eastern 
District of Arkansas, to quiet title to a lot in the Hot 
Springs reservation of Arkansas, recover possession of 
the property, and recover rental value and rent under 
a lease made pending the outcome of the litigation. 

The Circuit Court held for the plaintiff Gaines as to 
title and referred the case to a special master to report 
on the amounts due him for rental value and rent. The 
special master allowed rent back of the filing of the bill 
and upon his report a final decree was entered, November 
11, 1887, upon which appeals were taken to the Supreme 
Court of the United States. The Supreme Court’s opinion 
was to the effect that the Court was right in allowing title 
and possession, but that they were not satisfied with the 
directions to the master in the interlocutory decrees with 
respect to the accounting nor in the final adjudication; and 
that since the defendants had held possession in good faith 
they were not liable for rental value back of the filing of 
the bill, 145 U. S. 154 and 155. The Supreme Court then 
reversed the decrees of the Circuit Court and remanded 
the case for further proceedings in conformity with the 
opinion of the Court and commanded the Judges of the 
Circuit Court “that such further proceedings be had in 
said cause, in conformity with the opinion and decree of 
this court, as, according to right and justice and the laws 
of the United States, ought to be had, the said appeal 
notwithstanding”, 148 U. S. 230. When the mandate of 
the Supreme Court was filed, the plaintiffs petitioned the 
Circuit Court for a decree on the mandate providing that 
plaintiff should have title and that an account be stated 
between the plaintiffs and defendants according to the 
terms of the mandate; and that in taking the account the 
defendants be charged with the rental value of the lot from 
the date of the filing of the bill, and prayed for a writ of 
possession, 148 U. S. 232. Defendants filed exceptions to 
the proposed decree upon the grounds, inter alia, that it 
did not reverse the former decree as directed by the Su- 
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preme Court. The Circuit Court held that the exceptions 
were well taken and plaintiffs applied to the Supreme Court 
for a mandamus to compel the Circuit Court to enter the 
decree in accordance with their petition. The Supreme 
Court held that the mandamus should issue and said, 148 
U. S. p. 238:— 

“Because this court was dissatisfied with the de¬ 
crees in respect of the accounting, and only for that 
reason it reversed the decrees; but it remanded the 
causes to the Circuit Court with a direction, as the 
opinion and the mandate explicitly state, for further 
proceedings to be had in conformity with the opinion 
of this court. It did not disturb the findings and de¬ 
crees of the Circuit Court in regard to the title and 
possession, but only its disposition of the matter of 
accounting. The mandate and the opinion, taken to¬ 
gether, although they used the word ‘reversed’, amount 
to a reversal only in respect of the accounting, and 
to a modification of the decree in respect of the ac¬ 
counting, and to an affirmance of it in all other re¬ 
spects.” 

and at page 240:— 

“It is, we think, very plain that so much of the 
decree of the Circuit Court of November 11, 1887, as 
was not disapproved by this court still stands in full 
force. Whatever there is to impair that decree must 
be sought for only in the opinion, decree and man¬ 
date of this court.” 

Now the report of the master mentioned above was filed 
April 9, 1887, and found the rental value of the lot to be 
ten dollars per front foot per annum and the then value 
of the improvements to be $1,800.00, 167 U. S. 83. After 
the mandamus was granted the Circuit Court entered the 
decree as ordered and appointed another ^special master 
to state the account between the parties, A 85. The new 
master instead of restating the account to correct the par¬ 
ticulars indicated in the original opinion of the Supreme 
Court took new evidence and found the rental value to be 
six dollars per front foot and the value of the improve¬ 
ments to be $2,625.00 and the Circuit Court on January 
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23, 1894, entered a decree in accordance with the report 
of the new special master. From this decree the plain¬ 
tiffs appealed to the Circuit Court of Appeals which af¬ 
firmed and to the Supreme Court of the United States,^85. 
The Supreme Court held that the decrees of the Circuit 
Court and the Circuit Court of Appeals must be reversed 
as the original opinion of the Supreme Court in Goodes?. 
Gaines, 145 U. S. did not hold that the rental value after 
the date of filing the bill of complaint was not satisfac¬ 
torily determined nor that the finding of the then value 
of the improvements should be disturbed, saying at 
ps. 85 and 86:— 

“The reversal of that decree [the original decree 
of November 11, 1887] amounted to nothing more 
than a vacating of the accounting so as to permit of 
a modification thereof in particulars pointed out with 
sufficient precision in the opinion, and it might well 
be held that the Circuit Court had no power, under 
our mandate, to again go into the question of rental 
rate and value of improvements for they had been 
determined, * * *” 

In McCarthy v. Wynne, (C. C. A. 10- ’42), 126 F (2d) 
620, the Circuit Court of Appeals had decided on a prior 
appeal that Wynne’s remedy was different from that taken 
in his petition and his measure of damages differed from 
that sought therein; and had ordered that the judgment 
in Wynne’s favor be vacated and the cause remanded with 
instructions to permit Wynne to amend his petition and 
to proceed further in accordance with the opinion. On 
remand Wynne amended his petition. At a pretrial hear¬ 
ing the trial court held that the only issue left for trial 
was the damages suffered. From a judgment in Wynne’s 
favor McCarthy appealed and the Circuit Court of Appeals 
held that the trial court had properly construed the man¬ 
date saying:— 

“Even if the action be regarded as one at law, an 
issue once correctly determined need not be tried a 
second time, even though justice demands that another 
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distinct issue, because erroneously determined, must 
again be passed on by the trier of the facts, providing 
the erroneous issue is so distinct and separable from 
the others that a trial of it alone may be had without 
injustice.” 

and to the same effect:— 


Rivett Lumber Co. v. Linden, (1928) 217 N. W. 946, 116 
Neb. 463. 


CONCLUSION 

The Court misconstrued the Contract with plaintiff. 
Besides the law read reasonableness into the contract and 
the Court was not justified in holding it “invalid on the 
grounds that plaintiff could or w’ould have acted unrea¬ 
sonably without liability to defendant.” Evidence of con¬ 
versations between plaintiff and defendant which would 
throw light on the paragraph regarding settlement were 
excluded. 

The authorities support plaintiff’s contention that the 
mandate of the Court of Appeals should have been con¬ 
strued to set aside the finding as to liability alone. There 
is no valid reason nor precedent why plaintiff should be 
put to the trouble and expense of retrying the issue of 
damages, nor why the Court’s time should be expended 
upon this issue when no error has been found in the 
trial of that issue. The cause should be reversed and re¬ 
manded for retrial on the issue of liability alone. 

Respectfully submitted, 

* Daniel Partridge, III 
William H. B. Thomas 
American Security Bldg. 
Washington, D. C. 

Attorneys for Plaintiff - 
Appellant 
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UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit. 


No. 10462. 


Mrs. Grace S. Partridge, Appellant. 

v. 

Haxserd K. Presley, 

Executor of the Estate of Helen Draper Hoffman, 

Appellee. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

The appellee agrees in the main with the statement of 
the case as contained in the appellant’s brief. There are, 
however, certain factual matters which we desire to call 
to the Court’s attention. 

While it is entirely accurate to state that Judge Mc¬ 
Guire, by written memorandum dated December 2, 1947, 
made a finding that damages sustained by the plaintiff 
were in the amount of $15,200.00, yet, as pointed out in 
the prior appeal involving this same matter before this 
Court, it was shown that the memorandum referred to 
characterized such damages as being the difference be- 


2 


tween ‘‘purchase price and actual sale on open market— 
plus title fees and costs.** As was argued in the prior 
appeal, the difference between the purchase price and the 
actual sale on the open market was not $15,200.00, but 
was actually $1,700.00, and as also pointed out therein, 
there was no testimony of any kind that the plaintiff paid 
any title fees. Further, and as a final comment on this 
portion of the plaintiff’s statement, it was noted in the 
earlier appeal that the amount of the judgment as set forth 
in the memorandum of Judge McGuire actually exceeds 
the amount of the claim of the plaintiff. 

This Court in its opinion reversing the judgment in 
the prior appeal stated, among other things, “We are not 
now concerned with those questions, nor with others which 
inhere in the record, such as the propriety of the measure 
of damages . because we think the District Court erred in 
granting summary judgment to the plaintiff.” 

We cannot agree with the appellant’s statement that the 
memorandum of December 2, 1947, finding the amount of 
the damages to be $15,200.00 has never been set aside. The 
memorandum, of course, formed the basis of the judgment 
that was entered by the District Court on December 11, 
1947 (J.A. 105) and such judgment was set aside pursuant 
to the mandate of this Court by Order filed in the District 
Court on February 2,1949, (J. A. 109A). 

Pursuant to the mandate of this Court, the action was 
restored to the docket of the District Court and proceed¬ 
ings held thereafter as though the motion for directed 
verdict had never been granted. The cause was pre-tried 
and set down for trial before Judge Letts. At the con¬ 
clusion of the testimony introduced at such trial by the 
plaintiff and her witnesses, the trial court concluded that 
the contract was an incomplete one, was impossible of per¬ 
formance, lacked mutuality, and for other reasons con- 


tamed in the Findings of Fact granted judgment to the 
defendant. 

As set forth in the Findings of Fact, the trial court found 
the plaintiff to be a real estate broker of considerable ex¬ 
perience engaged in the real estate business in the District 
of Columbia; found the defendant to be an aged woman 
ill and confined to her bed at the time of her transaction 
with the plaintiff; found her to be the owner of real estate 
known as 8 West Lenox Street, located in the County of 
Montgomery, State of Maryland; found that the contract 
forming the basis of this litigation was prepared by the 
plaintiff personally and brought to the defendant for execu¬ 
tion ; found that the defendant made no representations to 
the plaintiff respecting the location of the property or her 
ability to deliver any permits from the District of Colum¬ 
bia or any others permitting the remodeling of the prop¬ 
erty; found that the contract prepared by the plaintiff was 
incomplete in that the date of settlement was recited to be 

.days hereafter; found that the failure to fill in the 

blank existing in the contract with respect to settlement 
was due to negligence or omission of the plaintiff and was 
not a matter of agreement of the parties—the parties hav¬ 
ing intended a completed contract; found that no deposit 
was made in accordance with the terms of the contract: 
and, finally, found that while the real estate involved was 
located in the State of Maryland, the contract required the 
defendant to obtain permit from the Government of the 
District of Columbia for its remodeling into a two family 
unit. This provision was inserted in the contract in type¬ 
writing by the plaintiff personally. This provision, the 
Court found, was impossible of performance. 

While there was no finding to the effect that the prop¬ 
erty was not only located in the State of Maryland, but it 
was as well located in an area limited by zoning regulation 
or restriction to single dwelling detached residences (J.A. 
47 , 81 ). 
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The trial of the action was held on March 16, 1949 (J.A. 
121 A), and it was on that date that the Court orally an¬ 
nounced its finding. Findings of Fact and Conclusions of 
Law were not executed by the Court and filed until April 
11, 1949 (J.A. 114A, 115A). Plaintiff filed her motion to 
set aside the dismissal and for a new trial as to liability, 
and served a copy thereof upon counsel for defendant on 
March 28, 1949 (J.A. 112A), which was on the 12th day 
following the oral finding of the Court, and was 14 days 
prior to the actual entry of the judgment by the District 
Court. On April 28, 1949, the defendant died and on the 
same day a suggestion of her death was filed in the action 
(J.A. 118A). The defendant Hanserd K. Presley, as Execu¬ 
tor of the estate of Helen Draper Hoffman, was ordered 
substituted as party defendant on September 19, 1949, the 
Order of Substitution providing specifically “that said 
substitution shall not waive any right or rights which the 
defendant, Helen Draper Hoffman, was entitled to at the 
lime of her death; and shall be without prejudice to any 
contentions or defenses which she could have asserted at 
that time.” Plaintiff’s motions to set aside dismissal and 
to reconsider holding of pre-trial court were both denied 
by the lower court on September 27, 1949 (J.A. 119A), and 
notice of appeal was filed on October 4, 1949 (J.A. 120A). 

Chronologically, it will be seen therefore that the notice 
of appeal was filed almost six months after the entry of 
the judgment sought to be appealed; that the motion to set 
aside dismissal and for a new trial as to liability was filed 
on the 12th day after the oral finding of the Court and 14 
days prior to the entry of the ultimate judgment of the 
Court. 

SUMMARY OF ARGUMENT. 

I—The appeal should be dismissed as not having been 
filed within the period of time allowed by the rules. 

IT—The judgment of the District Court should be af- 



firmed because the contract was invalid and unenforceable, 
incomplete, impossible of performance and lacked mutual¬ 
ity. 

Ill—The District Court properly construed the man¬ 
date of this Court to require a complete new trial and not 
one limited to the issue of liability alone. 

ARGUMENT. 

I. 

The Appeal Should Be Dismissed As Not Having Been Filed 

Within The Period Of Time Allowed By The Rules. 

Rule 59 (b) of the Federal Rules of Civil Procedure 
requires the filing of a motion for a new trial and the 
serving of the same not later than ten days after the entry 
of the judgment. Plaintiff’s motion to set aside dismissal 
and for a new trial as to liability is of course a motion for 
a new trial and the time of its filing governed by the 
provisions of the rule just cited. Whether the judgment is 
deemed to be “entered” at the time of its oral announce¬ 
ment by the trial court or at the time of the formal signing 
by such court of an order and the filing thereof would, in 
this case, produce the same result. In either event, plain- 
titf’s motion is untimely and in consequence thereof, its 
filing cannot be held to stay the running of the time within 
which notice of appeal must be filed. Certainly, neither 
logic nor authority can sanction the filing of a motion for 
new trial prior to the actual entry of judgment, for until 
such judgment is actually entered, the trial court may, in 
its discretion, alter its form or indeed its substance. 

If the judgment below is considered to have been en¬ 
tered on the date of its announcement, then the motion, 
being filed on the 12th day thereafter, is obviously too late. 
If, on the other hand, the judgment is considered, “en¬ 
tered” on the date of the execution and filing of the formal 
order, then the motion, having been filed some 14 days 
prior thereto, must be deemed premature. 
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It is only the filing of a timely motion for new trial which 
can stay the running of the appeal time and not the filing 
of a motion which is either too early or too late. Nealy v. 
Merchants Bank of Red Bank, 110 F. 2d 525; Mosier v. 
Federal Reserve Bank of New York, 132 F. 2d 710. 

It should he noted that the appeal time cannot be ex¬ 
tended by the device of appealing from the ruling on a 
motion for a new trial. Gersing v. Chmfetz, 77 U.S. App. 
D.C. 38, 133 F. 2d 384. 

In the absence of a stay afforded by a timely motion, 
notice of appeal is required to be filed within 30 days after 
the entry of judgment. Rule 73, Federal Rules of Civil 
Procedure. And the failure to note an appeal within such 
]>eriod deprives this Court of jurisdiction. Gersing v. Ch-ai- 
fetz . supra. 

II. 

The Judgment Of The District Court Should Be Affirmed 
Because The Contract Was Invalid And Unenforceable, 
Incomplete, Impossible Of Performance And Lacked 
Mutuality. 

Appellant contends that where time for performance 
is not provided in a contract for the sale of real estate, the 
law implies that performance will be made within a reason¬ 
able time and in support of this contention, she cites a 
number of cases. There can be no dispute that insofar as 
that principle extends, it is sound, and we do not contend 
the law to be otherwise. The principle, however, must be 
limited to the factual situation embraced by the many cases 
cited. Two cardinal elements must exist. One, the contract 
must be otherwise valid, and two, the contract must be 
entirely silent as to a time of performance. 

For a clear analvsis of the situation, it must be borne 
in mind that contracts for sale of real estate are controlled 
by the Statute of Frauds and further that there is a sharp 
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and clear distinction between a contract silent as to time 
of performance and one in which a time of performance 
was intended to be inserted but which, because of neglect 
or otherwise, was not completed (J.A. 137A). 

It is obvious that in the instant case the appellant, an 
experienced real estate broker, who personally prepared 
the contract (J.A. 136A) intended to prepare a completed 
contract. It is equally obvious that because of her own 
neglect, inattention or other motives known only to her¬ 
self, she failed to insert that which was an essential ele¬ 
ment in her own written contract. The law is well estab¬ 
lished that failure to include material terms in an agree¬ 
ment, which were intended to be included, may prevent any 
rights or obligations arising on either side because of lack 
of a completed contract. 

Inter national Shoe Co. v. Lacy, 53 N.E. 2d 636, 114 Ind. 
App. 641. 

Browning v. Blandford, 81 P. 2d 677, 106 Mont. 395. 

A writing is incomplete as an agreement where blanks as 
to essential material are left therein. 

Patterson v. Clifford F. ReidInc., 23 P. 2d 35, 132 
Cal. App. 454. 

Lore v. Smith, 133 S. 214, 161 Miss. 579. 

Parker v. Murphy, 146 S.E. 254, 152 Va. 173. 

A well reasoned New York decision, Hall v. First Nation¬ 
al Bank of Kenwore, 226 App. Div. 190, rules, “A signature 
to an incomplete paper wanting in any substantial par¬ 
ticular, where no delegation of authority is conferred to 
supply the defect, does not bind the signer without further 
assent on his part to the completion of the instrument.” 

The case of N.E.D. Holding Co., Inc. v. McKinley, 157 
X.E. 923, 246 N.Y. 40, cited by appellant as supporting a 
contradictory rule is in fact not in point. In that case the 
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parties signed a memorandum “Binder’’ and agreed to 
execute a formal contract later. The binder contained no 
date of settlement. The court therein stated, “No doubt 
the expectation was that a date would be supplied in the 
signing of the formal contract. Details of that order may 
l>e left open for future specification without destruction 
of the contract. Since the writing is not the contract but 
only a memo of a contract, parol evidence will be admitted 
in support of defendant’s claims that its terms are incom¬ 
plete." Patently that case cannot control the case at bar 
for we are not dealing with a memorandum or binder pre¬ 
liminary to a formal contract. Ours is the formal contract 
and there were to be no later agreements to supply missing 
details. 

Neither is the case also cited by appellant, Tobias v. 
Lynch , 192 App. Div. 54, 182 N.Y. S 643, support for the 
proposition advanced by her. Quite on the contrary, that 
case is eloquent authority in support of the appellee’s con¬ 
tention, for it holds, “If there was an allegation and finding 
that one of the terms of antecedent (oral) contract fixed 
the time for closing, and the payment of the purchase price, 
then the contract is void, because the memorandum did not 
contain all the terms. As the cases above cited decide, all 
the terms of the contract must be found in the note or 
memorandum.’’ 

Appellant's next contention is that she is entitled to the 
benefit of all inferences which tend to sustain her case. As 
general propositions of law the cases cited by her are cor¬ 
rect. That is not to say, however, that where it is apparent 
from a reading of the entire contract; from a consideration 
of all of the facts and circumstances that the situation is 
one where appellant is manifestly not entitled to recover 
that she is entitled to the benefit of any inferences. It is 
submitted that the trial court in ruling as it did, did so 
having in mind not an isolated defect here or an imperfec- 
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tion there but that the court’s decision rested upon a hear¬ 
ing of all of the appellant’s testimony and upon a con¬ 
sideration of such testimony and of the contract itself. 
Viewed as an entirety, the composite picture established a 
situation where appellant prepared her own contract and 
rifled it with conditions making its performance impossible; 
neglected to complete it, and retained within her sole and 
exclusive dominion and control any deposit which may 
have been made. 

The contract cannot be segregated and each of its fail¬ 
ings justified or supported by some principle of law fash¬ 
ioned to suit that segment. Counsel for appellant elimi¬ 
nates from his consideration the entire question of the 
contract’s inconsistency and of its inclusion of a condition 
making its performance impossible. We refer of course to 
that part of the contract inserted in writing by the ap pella nt 
herself requiring the defendant to deliver her ■fc anfcgn et 
from the “D. C.” for the purpose of altering the property 
from a single family dwelling to a multi-unit property. It 
cannot be successfully argued that such a provision was 
possible of performance for certainly neither the District 
of Columbia nor any of its agencies or officials have the 
power or the right to grant any permits of any kind af¬ 
fecting real estate located beyond the District of Columbia. 
Appellant knew at the time she prepared the contract that 
the property was not in the District of Columbia (J.A. 
136A). The contract itself describes the property as being 
in the State of Maryland, and hence the entire provision 
is inexplicable. Furthermore, the property was located in 
a district restricted by zoning to single family detached 
dwellings. (J.A. 47, 81). As an obvious physical or legal 
impossiblity of performance appears on its face, the con¬ 
tract is void. 

Jacksonville MPB and NAV Co. v. Hooper , 160 U.S. 

514. 
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Jones v. V. S., 96 U.S. 24. 


The appellant contends next that the contract was en¬ 
forceable by the seller and that a deposit in accordance 
with its terms had been made. In support of this conten¬ 
tion, she cites several cases which are authority for the 
proposition that normally an escrow holder is the agent of 
both parties to an escrow agreement, and must act inde¬ 
pendently and in accordance with the terms of such agree¬ 
ment. Again we contend that the cases cited are not in 
point. Manifestly there is a clear distinction between an 
escrow agent appointed by both sides and acting inde¬ 
pendently and the situation here. 

Appellant’s testimony was that she attempted to make a 
deposit with the Lawyers Title Insurance Corporation but 
that company would not accept the deposit inasmuch as it 
did not search titles in the State of Maryland. She testified 
further that she thereafter took the deposit to another title 
company not mentioned in the contract which she made “her 
escrow agent.” This was done entirely without the knowl¬ 
edge, consent or acquiescence of the appellee, and in no 
sense can it be even vaguely construed as being an escrow 
agent appointed by both parties. 

It is further contended by the appellant that the court 
committed error in rejecting certain testimony. 

On direct examination the plaintiff was asked to relate 
all of the conversation had with the appellee and her son 
at the time of the execution of the contract. This she did. 
The court was entirely correct in ruling that further ques¬ 
tions seeking the same responses were repetitious. It is 
also true that the appellee’s “attitude” toward the con¬ 
tract is wliollv irrelevant and immaterial. 

AVe submit that the court’s ruling was the onlv ruling 
proper in the circumstances. The contract was certainly an 
incomplete one and while we have covered the point above, 
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it seems pertinent to cite several additional cases. In 
Wertheimer v. Linger Mills, 216 Ind. 481, 25 N.E. 2d 246, 
and Patterson v. Beach, 227 Iowa 401, 288 N.W. 414, it was 
held that in order to satisfy the Statute of Frauds, the 
writing must be such that all of the contract can be col¬ 
lected therefrom. Resort cannot be had to oral agreements 
or testimony to supply deficiencies in the writing. And 
finally, the proposition that even though the law may be 
that a reasonable time for settlement will be implied where 
no time for settlement is mentioned, where a settlement is 
agreed upon it must be included in the writing. 

Smith v. Shell, 82 Mo. 215. 

m. 

The District Court Properly Construed The Mandate of This 

Court To Require A Complete New Trial And Not One 

Limited To The Issue Of Liability Alone. 

The decision of this Court in its determination of the 
prior appeal indicates clearly that it was a general and 
unqualified reversal of the judgment rendered by the Dis¬ 
trict Court. The effect of such reversal is to nullify it 
completely and to leave the case standing as if such judg¬ 
ment had never been rendered except as restricted by the 
opinion of the appellate court. 

Upon the vacation of a judgment and the granting of a 
new trial under mandate of an appellate court, the case 
stands as originally, and the former trial and all that oc¬ 
curred in connection with it is a nullity. 

Wilson v. Newburgh , 42 App. D.C. 407. 

Allen v. Reed, 60 App. D.C. 346. 

CONCLUSION. 

The appeal should either be dismissed as being beyond 
the Court's jurisdiction, or, should the Court feel the ap- 
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peal was filed within the controlling time period, the judg¬ 
ment of the lower court should be sustained as being the 
only one possible under all of the circumstances of the case. 


Respectfully submitted, 
Solomon Grossbf.ro, 
Irving B. Yochf.lsox, 
Isadorf. Brill, 

Attorneys for Appellee, 
1709 H Street, N. W., 
Washington, D. C. 
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I. 

Appellee’s Contention That the Appeal Was Filed 

Ont of Time. 

This appeal was noted on October 4, 1949 (J. A. 120A), 
or within 30 days of the order of the lower court over¬ 
ruling appellant’s motion for a new trial, which was en¬ 
tered on September 27, 1949 (J. A. 119A). The judgment 
below was entered on April 11, 1949 (J. A. 116A). The 
motion for new trial was tiled, before entry of the judg¬ 
ment, on March 28,1949. 

Rule 73(a), F. R. C. P., provides that 

“The running of the time for appeal is terminated 
by a timely motion made pursuant to any of the rules 
hereinafter enumerated, and the full time for appeal 
fixed in this subdivision commences to run and is to 
be computed from the entry of any of the following 
orders made upon a timely motion under such rules: 
* * *; or denying a motion for a new trial under 

Rule 59.” 

Appellee says the time for noting the appeal was not 
stayed because the motion for new trial was not timely 
filed, since it was filed before entry of the judgment. Rule 
59(b), F. R. C. P., requires only that the motion “be 
served not later than 10 days after the entry of the judg¬ 
ment”. (Emphasis supplied.) Obviously a motion filed 
before the judgment is filed “not later than” 10 days after 
the judgment. As a matter of fact, this very point was 
the reason for using in the rule “not later than” instead 
of “within” 10 days after the judgment. 

“R. 56 of the April, 1937, Draft (counterpart of 
Federal Rule 59) read: ‘A motion for a new trial 
shall be served within 10 days after the entry of judg¬ 
ment,’ etc. The Final Report struck out ‘within’ 
and substituted in lieu thereof the words ‘not later 
than’ so that there vrould be no implication that the 
motion for new trial could not be made until after the 
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entry of judgment. ’ ’ 3 Moore, Federal Practice (1938) 
sec. 59.03, note 3 pp. 3249-3250. 

n. 

Appellee’s Objections Regarding the Contract. 

Appellee’s various objections regarding the contract 
are all as insubstantial as the procedural point just dis¬ 
cussed. They are covered in appellant’s main brief, with 
the exception of a refinement suggested in appellee’s brief. 
This is in connection with appellee’s contention that the 
contract was incomplete and lacking in mutuality because 
the blank in the printed form of contract for date of set¬ 
tlement was not filled in. 

Appellee now admits that “where time for performance 
is not provided in a contract for the sale of real estate, 
the law implies that performance will be made -within a 
reasonable time # • (Appellee’s brief, p. 6, II); but 
he seeks to avoid the rule on the ground—as w’e understand 
his point—that the parties here intended to fill in the blank 
with respect to time of performance. The cases cited by 
appellee in support of this point (and in support of his 
contention regarding the Statute of Frauds hereinafter 
mentioned) are digested in the appendix to this brief. 
They are, however, irrelevant since even if that element 
would affect the general rule, it is not in any way appli¬ 
cable to this case where there was no evidence that either 
party gave any thought whatever to the blank or had any 
intent concerning it. The testimony shows clearly that 
the parties understood that settlement -would be made 
when the title was ready. (This court will doubtless notice 
judicially the custom in the District of Columbia.) Thus, 
appellant’s decedent testified (before this point was ever 
raised by appellee, incidentally) that it is “not usual” to 
fill in the blank in question, and that she was required to 
make settlement under the contract “when the title was 
examined and found correct” (J. A. 137 A); that appel- 
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lee’s decedent and her son, Commander Hoffman, ac¬ 
quiesced in the proposal “to put the contracts [sic] in 
the Title Company the next day for search of title” (J. A. 
12SA); and that they also understood that the title com¬ 
pany would “hold the deposit until the search of title was 
made”. (J. A. 148A) (Emphasis supplied.) Whether 
or not appellant’s decedent was right in thinking that the 
blank is not “usually” filled in, in the District of Colum¬ 
bia, it is perfectly clear that she had no intention of filling 
it in, and certainly appellee’s decedent did not. The par¬ 
ties to the contract thus considered the blank as surplusage 
—if they actually noticed it at all, in the printed form 
which was used. As stated by the New York court in a 
case cited by appellee, “When blanks are not filled in, 
they may be rejected as surplusage if the parties so in¬ 
tended. (N. E. D. Holding Co. v. McKinley, 246 N. Y. 
40, 44). And the intent must be gathered as an inference 
of fact from the whole setting of the transaction.” Ball 
v. First National Bank of Kenmore, 226 App. Div. 190, 
194, 234 N. Y. S. 432, 437 (4th Dep’t 1929), aff’d, 253 N. Y. 
554 (1930). This is well settled 1 and is only common sense. 

Appellee also argues that an agreement for sale of real 
estate which does not include an essential element is in¬ 
valid and implies that this is because of the Statute of 
Frauds. He cites no cases, however, holding that time of 
settlement is such an “essential element” or “material 
term”. Nor does appellee cite any cases holding that a 
memorandum of sale which fails to state the time of set¬ 
tlement is insufficient under the Statute of Frauds (other 
than the ancient Missouri case of Smith v. Shell, 82 Mo. 
215 (1884), which turned on the fact that the parties had 
specifically agreed on the time for delivery of com and 
had not incorporated that agreement in the memorandum). 
As a matter of fact, it is well settled that a memorandum 


1 See additional cases to the same effect cited at pages 16-18 of 
appellant's main brief. 
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of sale which fails to state time of settlement or delivery 
is sufficient under the Statute of Frauds: 

2 WUliston on Contracts, sec. 575 (Rev. ed. 1936). 

49 Am. Jur., Statute of Frauds, sec. 356. 

Cousbelis v. Alexander, 315 Mass. 729, 731, 54 N. E. 
2d 47; 153 A. L. R. 1108 (1944). 

McClarg v. Crawford, 209 Fed. 340 (C. C. A. 8th 
1913) (Sale of real estate). 

Salmon Falls Manufacturing Co. v. Goddard, 14 
How. 446, 455, 456, 14 L. Ed. 493, 496, 497 (U. S. 
1852) (Sale of goods). 

Roth v. Hyer, 133 F. 2d 5 (C. C. A. 5th 1943), cert . 
denied, 318 U. S. 782 (1943) (Sale of chose in 
action). 

Kriete v. Myer & Co., 61 Md. 558, 564 (1883) (Sale 
of goods). 

The memorandum need not state those elements which 
become a part of the obligation by implication of law, of 
custom, or of past practice: 

American Sugar Ref. Co. v. Colvin Atwell & Co., 
286 Fed. 685 (D. C. Pa. 1923). 

One further point should be noted. Appellee states that: 

“Appellant’s testimony was that she attempted 
to make a deposit with the Lawyers Title Insurance 
Corporation but that company would not accept the 
deposit inasmuch as it did not search titles in the 
State of Marvland. She testified further that she 
thereafter took the deposit to another title company 
not mentioned in the contract which she made ‘her 
escrow agent’. This was done entirely without the 
knowledge, consent or acquiescence of the appellee, 
and in no sense can it be even vaguely construed as 
being an escrow agent appointed by both parties.” 
(Appellee’s brief, p. 10) 

There is no record reference, and a careful search dis¬ 
closes no such testimony. The testimony of appellant’s 
decedent was, on the contrary, that “on Monday morning 
I went down to the Lawyers Title Insurance Company to 
deposit the contract for search, and gave them the check.” 
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(J. A. 12SA). Furthermore, it was expressly stipulated 
in the pretrial order that “the plaintiff deposited $2,000.00 
on account of the purchase price with the Lawyers’ Title 
Ins. Co.” (J. A. 111A). Plainly there is no basis what¬ 
soever for a contention that the deposit called for by the 
contract was not made. 

III. 

Appellee’s Contention That There Must Be a New 
Trial As to Damages. 

Appellee’s brief does not attempt to answer the ques¬ 
tion as to what possible interest of justice or of orderly 
procedure could be served by requiring a new trial as to 
damages in this case. 2 Appellee cites two cases, appar¬ 
ently in support of the proposition that there can never 
be a partial new trial after a reversal and remand by an 
appellate court. One of these cases, Wilson v. Newburgh, 
42 App. D. C. 407 (1914), holds that a party dispossessed 
under an ejectment judgment later reversed is entitled 
to be restored to possession pending the new trial. The 
relevance of the case here is not apparent. The other 
case cited by appellee is Allen v. Reed, 60 App. D. C. 
346, 54 F. 2d 713 (1931). This case held that a de¬ 
pendent judgment in ejectment falls when the prior ad¬ 
judication of title is reversed. In addition to not being 
particularlv in point, this case was reversed in Reed v. 
Allen, 286 U. S. 191, 76 L. Ed. 1054 (1932). 

Respectfully submitted, 

Frederick A. Ballard, 

William H. B. Thomas, 
American Security Building, 
Washington 5, D. C. 
Attorneys for Appellant 

2 Appellee’s points to the effect that there was reversible error 
in the hearing on damages are fully answered by the brief of the 
present appellant as appellee in the first appeal. 
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APPENDIX TO REPLY BRIEF OF APPELLANT 

Digest of cases cited by appellee in support of his 
objections with respect to completeness 
of the contract. 

Cases cited in Appellee’s Brief, page 7: 

International Shoe Co. v. Lacy, 53 N. E. 2d 636, 114 Ind. 
App. 641: 

Action for breach of an alleged oral agreement by In¬ 
ternational Shoe Company to the effect that Mrs. Lacy 
would be the sole and exclusive dealer for a brand of shoe 
manufactured by International, 114 Ind. App. 644. The 
agreement as pleaded and proved was entirely silent as to 
the quantity, price, terms of sale, time of commencement 
and time of termination, pp. 646, 647. The Court held it 
to be too uncertain for enforcement, but held that it was 
unnecessary in that case to decide whether the agreement 
was invalid merely because the time of termination was 
not fixed, p. 650. 

Browning v. Blandford, 81 P. 2d 677, 106 Mont. 395: 

Suit against the Board of Public Welfare of Montana 
to enjoin the disbursement of funds. One of the defenses 
was that the Board had an agreement with the Works 
Progress Administration “to enter into an agreement, the 
terms of which had not been agreed upon.” 106 Mont. 
403. The Court, of course, held that this was not a bind¬ 
ing agreement. 

Patterson v. Clifford F . Reid, Inc ^ 23 P. 2d 35, 132 Cal. 
App. 454: 

Action to cancel a written contract for the sale of real 
estate. When plaintiff signed the contract, the date, de¬ 
scription of the property and terms of payment were not 
filled in, and it was agreed between her and defendant 
that she would consider the matter and unless she accepted 
the offer the papers would not be used but returned to 
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her. However, defendant falsely and fraudulently filled 
in the blanks in contravention of the agreement between 
the parties. 

Lore v. Smith, 133 So. 214,161 Miss. 579: 

Grantee of a chattel deed of trust sued to recover the 
value of goods purchased by defendant, Lore, on grounds 
grantee had a lien on the goods. The deed of trust was on a 
printed form, part of which secured a promissory note of 
$2,000.00. The form also contained a printed clause to se¬ 
cure future advances of monev and merchandise. Such 
future advances had been made between the date of execu¬ 
tion of the deed of trust and the date of its recordation. All 
blanks in the instrument except the blanks in the future 
advance clause for the names of the parties, the time when 
the advances were to be made and the price of the mer¬ 
chandise to be advanced, were filled in. The deed of trust 
was recorded by the grantee with these blanks still un¬ 
filled. The $2,000.00 note had been paid. The Court held 
that the truth was obvious from reading the instrument 
that neither party expected the future advance clause to 
become operative. 161 Miss. 584. 

Parker v. Murphy, 146 S. E. 254, 152 Va. 173: 

Bill for specific performance of a contract of option to 
give plaintiff the first privilege of buying at any price 
defendant could procure if he decided to sell within twenty- 
five years. The Court held that price is a material term 
in a contract of sale; that although this price was indefi¬ 
nite at the time of the contract it could be ascertained with 
certainty when defendant decided to sell and found out 
w’hat price he could procure from others; and that the 
agreement was valid and enforceable by specific perfor¬ 
mance. 

Hall v. First National Bank of Kenmore, 226 App. Div. 
(N. Y.) 190: 

Action to restrain the defendant bank from selling 
stock. The bank pleaded an alleged agreement of hypo- 
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thecation and power of attorney delivered to them by 
plaintiff’s husband, which provided that she ratified any 
agreement her husband made with the bank regarding the 

use of the collateral for any loan to. 

Then followed a statement in which plaintiff authorized 
the bank to sell the stock in accordance with the terms of 
any notes “which . may give to repre¬ 
sent . loans or with the terms of 

any agreement that.may make.” The 

power of attorney was to the effect that plaintiff sold 

“. shares of the . stock of the 

.standing in...name 

on the books of the said . and do hereby 

constitute and appoint.true and lawful at¬ 
torney irrevocable for . * * *, to sell, etc.” 226 

App. Div. 191. None of the blanks was filled in. De¬ 
fendant claimed the right under this agreement to sell the 
stock to satisfy a judgment against plaintiff’s son. The 
Court held the paper incomplete in substantial particulars, 
but said, p. 194: 

“When blanks are not filled in, they may be re¬ 
jected as surplusage if the parties so intended. (N. E. 
D. Holding Co. v. McKinley, 246 N. Y. 40, 44). And 
the intent must be gathered as an inference of fact 
from the whole setting of the transaction.” 

Cases cited (under Point II) in appellee’s brief, p. 11: 

Wertheimer v. Linger Mills, 216 Ind. 481, 25 N. E. 
2d 246: 

A contract for the sale of seed was held fatally defec¬ 
tive under the Indiana Statute of Frauds because it failed 
adequately to specify the amount of seed contracted for. 
Time for performance was not involved. 

Patterson v. Beach, 227 Iowa 401, 288 N. W. 414: 

Held that there was an insufficient memorandum of the 
terms of a contract for the sale of an interest in a busi¬ 
ness college, under the Iow^a Statute of Frauds. Time for 
performance was not involved. 
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Smith v. Shell, 82 Mo. 215: 

This case involved a contract for the sale of goods, i.e., 
1000 bushels of corn. Plaintiff testified that the agree¬ 
ment was that the corn was to be delivered in 10 days or 
two weeks. The memorandum did not specify the time 
for delivery. The Court said, at p. 218: 

“If the time and place had not been agreed upon, 
the memorandum would have been construed as a 
contract for delivery in a reasonable time, and at 
the vendor’s customary place.” 
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Appellant respectfully petitions the Court for rehearing 
on the ground that the Court’s decision herein was ex¬ 
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material respects. 1 It is earnestly submitted that the de¬ 
cision would establish as a precedent in this jurisdiction 
a clear departure from the hitherto settled rule that a 
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of his own misrepresentations. 


1 Appellant does not abandon any grounds apparent of record or 
already briefed. 
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The Court has affirmed the decision below on two 
grounds: 

1) that the contract w’as impossible of performance 
because the seller 2 agreed to deliver a permit to make 
into a two-family dwelling a house located in an area 
zoned for single-family dwellings; and 

2) that in any event there was no evidence of damage. 

I. 

IMPOSSIBILITY OF PERFORMANCE 

The majority opinion (p. 3) first suggests doubt, with 
respect to impossibility, because the contract required a 
“permit from the D. C.”, whereas the property was in 
Maryland. The opinion refers to the provision of the 
contract whereby in such a case “• • • the name of the 
jurisdiction in which the property is located * * * is sub¬ 
stituted automatically.” The opinion, however, does not 
refer to a decision of this Court which squarely requires 
the same result even without such a provision where “the 
parties were dealing with relation to specific property.” 
Baker v. Smith <£ Gottlieb, 76 U. S. App. D. C. 403, 404, 
132 F. 2d 18,19 (1942). s 

The majority opinion rests primarily, however, on the 
proposition that “performance was impossible because 
the house is in a territory restricted by Maryland zoning 
regulations to one family dwellings.” (Majority opinion, 
p. 3.) This conclusion is not supported in any way by 


5 For convenience appellee is referred to herein as the seller and 
appellant as the purchaser. 

3 Cited in appellant's main brief, p. 19. 



3 


the record. 4 The zoning of* the property was neither 
pleaded nor proved. In fact, the seller pleaded only that 
the property was in an area restricted by covenant to 
single-family dwellings. 5 The majority opinion relies on 
testimony at the first trial (not before the court below 
on the second trial) to the effect that the area in question 
was zoned for single-family dwellings. We submit that 
this must have been inadvertent, since it is well settled 
that municipal ordinances (even of the jurisdiction in 
which the court is sitting) must be pleaded and proved, 
see, e.g., cases cited in the dissenting opinion herein at 
p. 7.® Moreover, even if that were not so, there was no 
testimony negativing the possibility that this particular 
property had been the subject of a “spot” rezoning; and 
it was neither pleaded nor proved that the seller did not 
in fact have the permit she said she had. The majority 
opinion states that “• • * Mrs. Hoffman had begun the 
work of converting the dvrelling into a two-familv unit, 
but clearly she had done so without any permit from the 
Maryland zoning authorities.” (pp. 3-4) This statement 
is entirely without support in the record. If Mrs. Hoff¬ 
man did not have a permit, it would seem highly unlikely 
that she would have gone as far as she did (J. A. 135A) 
in actually remodeling the house. 


4 We respectfully suggest that if there had been any substance 
to this point this court would presumably have noted it in its opin¬ 
ion on the first appeal, where the point was fully briefed (see appel¬ 
lant's brief on first appeal, pp. 10-11, and appellee’s brief, pp. 22-25), 
instead of allowing the trouble and expense of another trial and 
another appeal. 

3 There was no proof of this. 

0 If the majority intends a departure from the general rule, we 
point out that it was also testified that there were “many changes 
in zoning made during the war.” (J. A. 134A.) 



4 


The most important departure from general principles 
(as far as impact on our jurisprudence is concerned) is 
the holding, in effect, that a seller is excused if he cannot 
deliver a material part of the consideration even though 
he has expressly represented he can deliver it. The ma¬ 
jority states that 

“In addition, there was no evidence at the second 
trial that Mrs. Hoffman represented to Mrs. Part¬ 
ridge that she had or could obtain a permit to con¬ 
vert the single dwelling into apartments.” (p. 3) 

But the majority opinion itself sets forth (p. 3) such a 
representation in the contract itself: 

“• • • The seller agrees to deliver her permit 

» • • J 7 


In addition, there was clear evidence of representation 
by conduct, by way of actually making it a two-family 
dwelling and so stating to the purchaser. Thus, the pur¬ 
chaser was asked on cross-examination: 

“Q. Just what did she tell you about conversion 
of the house? A. She told me she was living out 
there while the work was being done, and that it wras 
being converted into apartments.’’ [Emphasis sup¬ 
plied.] (J. A. 132A) 

Besides, we submit that the seller’s statements to another 
prospective purchaser (J. A. 153A) were admissible as 
an admission by a party to the action: 

“The statements made out of court by a party op¬ 
ponent are universally deemed admissible when of¬ 
fered against him. • • • the party opponent, whether 
he himself takes the stand or not, speaks always 
through his pleadings and through the testimony of 
his witnesses put forward to support his pleadings; 



5 


hence the basis upon which may be predicated a dis¬ 
crediting inconsistency on his part includes the whole 
range of facts asserted in his pleadings and in the 
testimony relied on by him. 

“Thus, in effect and broadly, anything said by the 
party-opponent may be used against him as an ad¬ 
mission, provided it exhibits the quality of inconsis¬ 
tency with the facts now asserted by him in plead¬ 
ings or in testimony. (This proviso never needs be 
enforced, because no party offers thus his opponent’s 
statement unless it does appear to be inconsistent.)” 

IV Wigmore, 3rd edition, sec. 1048. As this court, 
speaking through Judge Miller, said in Milton v. United 
States, 71 App. D. C. 394, 398,110 F. 2d 556, 560: 

“Admissions have probative value not because they 
have been subjected to cross-examination and there¬ 
fore satisfy the hearsay rule, but because they are 
statements by a party opponent, inconsistent with his 
present position as expressed in his pleadings and 
testimony.” 

Also this testimony explains how purchaser happened to 
use the term “her permit” in drawing the contract; and 
inasmuch as the statements were made to Miss Manning 
as a prospective purchaser, she passed them on to pur¬ 
chaser, another prospective purchaser, and they helped 
induce the sale to purchaser, it would not be just to say 
that evidence of the statements is inadmissible. If such 
were the law any unscrupulous seller could successfully 
and lawfully defraud a purchaser by making false repre¬ 
sentations to a third person instead of direct to the 
purchaser. 

Assuming impossibility because of the lack of a permit 
and a zoning regulation or a covenant, how can it be said 
that seller was not at fault? Are the standards of con¬ 
duct sanctioned by the law now such that a person can 
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agree to perform an act, knowing that it could not be 
performed, as a part of a contract of sale and thereby 
avoid the entire sale? 

Our Municipal Court of Appeals said in Stern v. Ace 
Wrecking Co., 38 A. (2d) 626: 

“The next principal defense "was impossibility of 
performance. This defense, as Williston points out, 
is analogous to that of mistake—both have the same 
foundation and neither can prevail if the inability to 
perform was known to, or foreseeable by, or caused 
by the promisor, and unknown to the promisee. 
Here there was not even a suggestion that the plain¬ 
tiff knew of the prior claim of the oil company to 
the material in question. Even if we assume that 
defendant had forgotten the earlier transfer to the 
oil company, and that he made the second sale in 
complete good faith, that would not discharge his 
duty to appellee, for as the Supreme Court has held, 
a vendor is bound to know that he can deliver that 
which he professes to sell.” (p. 627) 

And see 6 Williston, Rev. Ed., sec. 1959, p. 5495, 
et seq.: 

“• • • If, however, physical inability to perform 
a contract was obvious to the promisor though un¬ 
known to the promisee at the time when the con¬ 
tract was made, • * • liability for these consequences 
will not be excused. And the same thing is true of 
any kind of impossibility known to or foreseeable by 
the promisor, * * 

If there were any impossibility at all it was only a 
partial one. The agreement to sell the house and lot 
and the furniture was separable from the agreement to 
deliver the permit. The seller cannot take advantage of 
her own inability to perform part of the contract to 
avoid her liability for failure to perform the balance: 
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See 6 Williston, Rev. Ed., sec. 1956, p. 5487, et seq., 
secs. 1961,1962, p. 5504, et seq. 

As pointed out in the dissenting opinion, the impossi¬ 
bility and mutuality doctrines cannot be relied on by a 
party on the basis of his own misrepresentations. 7 Yet 
that is the inescapable result of the court’s decision. 

n. 

DAMAGES 

The majority opinion is grounded, secondly, on the 
proposition that the purchaser has shown no damage. 
The opinion states first that ‘‘It appears, moreover, that 
at the second trial Mrs. Partridge made no effort what¬ 
ever to prove damage.” (p. 4.) This is erroneous. As 
shown by unprinted portions of the transcript on file 
herein, 8 plaintiff tendered at the second trial testimony 
on damages which was rejected by the court. In fact, 
evidence as to the value of the furniture in the house 
had already been introduced when the motion for judg¬ 
ment was granted (Tr. 38-47). 

The opinion goes on to say that the evidence at the 
first trial would have resulted in “no showing of dam¬ 
age.” (p. 5.) This conclusion was reached despite the 
fact that the trial judge concluded that it indicated 
damage of $15,200. 


r Besides the authorities cited in the dissenting opinion see ap¬ 
pellee’s brief on the first appeal (No. 9750) pp. 25-27 incl. 

8 Tr. 4, 5, 14, 108, 109. These portions of the transcript were not 
printed because no relevant error was assigned. 
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The trial judge at the hearing on damages had the 
advantage of a personal view of the witnesses and, per¬ 
haps, of the property. Surely he had a right to adopt 
the views of the experienced and competent experts for 
the purchaser, men of the highest standing and reputa¬ 
tion in the community. He also, it is submitted, had a 
right to reject the views of the witnesses for the seller, 
one of whom was interested and the other inconsistent. 
Please consider, in this regard, pages 28, 29, 30 and 31 
of appellee’s brief on the first appeal and, particularly, 
so far as the measure of damages is concerned, that the 
property is in Maryland and the Maryland authorities 
controlling. 

The majority reasons that the property had been 
bought by tlie seller at auction about six months previously 
for between $26,500 and $26,750, and was actually sold, im¬ 
mediately after the seller agreed to sell it to the appel¬ 
lant, for $34,000. These sales were deemed by the ma¬ 
jority sufficient to set aside a finding of higher value by 
the District Judge who had heard the witnesses. How¬ 
ever. evidence of a sale (even of the same property) is 
not controlling evidence of fair market value: 

U. S. v. Certain Parcels of Land- (CCA 3rd) 144 F. 
2d 626. 

If sale price were conclusive evidence of market value 
no recovery could ever be made for breach of a contract 
to sell real estate as the sale itself would establish market 
value at the time. 

Furthermore, the concurrent sale for $34,000 was made 
May 21, 1946, and this and other evidence tendered sup¬ 
ports the position that it was a forced sale to avoid a 
suit for specific performance (J. A. 87, 88). Moreover, 
the undisputed evidence showed that the condition of the 
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property had changed materially between the time of the 
auction sale and the time of the sale to purchaser (Com¬ 
pare J. A. SI with J. A. 28, 71, 72.) 

Sales under compulsion such as auction sales under 
deeds of trust or execution do not reflect the fair market 
value and are inadmissible in evidence: 

Spear v. City of Bath, 130 A. 507, 125 Me. 27, 30; 

Park v. Compton (CCA 5), 55 F. 2d 80, 82; 

Kansas City etc. Co. v. Haake, 331 Mo. 429, 438, 53 
S. W. 2d 891, 84 A. L. R. 1477; 

West Skokie Drainage Dist. v. Dawson 243 Ill. 175, 
181, 90 N. E. 377; 

Naftzger, et al. v. State, 24 Ohio App. 183, 156 N. E. 
614. 

And see Treasurv estate tax regulations 105, sec. 
81.10(a). 

This court has held that sales to a condemnor are not 
admissible unless it is established as a preliminary fact 
that the purchase was without compulsion. Hannan v. 
United States, 76 U. S. App. D. C. 118, 131 F. 2d 441; and 
authority cited therein, e.g., I Wigmore (3d ed. 1940) sec. 
18E, p. 347, indicates that this rule extends generally to 
all offerings of sales as evidence of value. Consequently, 
we submit that the auction sale, and the second sale for 
$34,000.00 cash, were inadmissible to show value because 
there was no showing here of lack of compulsion. 

Furthermore, even on the basis of the majority’s opinion 
of the value of the property some damage was shown at 
the first trial. Not mentioned in the opinion is the fact 
that the $32,300.00 contract between the seller and the 
purchaser called for the payment of only $3,300.00 cash, 
assuming a first trust of $17,000.00, and the payment of 
the balance with interest at 5% at the rate of $75.00 per 
month, to be secured by a second trust (J. A. 3, 4); while 
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the seller's second contract to sell was for $34,000.00 all 
cash above the first trust (J. A. 89). Clearly the first con¬ 
tract was more valuable to the purchaser and less valu¬ 
able to the seller than a contract for $34,000.00 all cash 
above the first trust. This is supported by the undis¬ 
puted testimony of a real estate expert that the fair 
market value of the second trust note was $6,000.00 less 
than face value (J. A. 66), and the finding of the court 
as to the difference between the purchase price and the 
actual market value (J. A. 105). 

In addition, there was evidence (at both the first hear¬ 
ing on damages and at the second trial) that the furni¬ 
ture in the house was worth an additional $350-$400 
(J. A. 70-71; Tr. 38-47), and this furniture was expressly 
included in the contract with the purchaser. (J. A. 3.) 

In any event, the evidence under discussion was taken 
at the first trial. It might have been different at the 
second trial had the court not rejected evidence as to 
damages. 


m. 

THE RECORD ON THE FIRST APPEAL 

The fact that the record of evidence adduced in the 
hearing on damages before one judge w T as made a part 
of the record in the second appeal does not change its 
character as evidence in a former hearing limited to the 
question of the amount of damages suffered, nor make 
it admissible evidence in the trial before another judge. 
It was not offered, admitted, nor admissible 9 at the sec¬ 
ond trial. Nor was it before the second judge, nor con¬ 
sidered by him when he rendered his decision to the effect 


9 In the absence of death or unavailability of the witnesses. 
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that no recovery could be had on the contract as a matter 
of liability alone. 

“The mere fact that testimony has been given in the 
course of a former proceeding between the parties 
to a case on trial is no ground for its admission in 
evidence. The witness himself, if available, must be 
produced the same as if he were testifying de novo.” 
20 Am. Jur., Evidence, sec. 686, pp. 578-579. 

CONCLUSION 

This petition presents facts and authorities not before 
the Court when the decision of April 5, 1951 was ren¬ 
dered, and should be granted. 

Respectfully submitted, 

Daniel Partridge, III, 
Executor, Estate of Grace 
S. Partridge, Petitioner 

Frederick A. Ballard 
American Security Bldg. 

Washington, D. C. 

Attorney for Petitioner 
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at their address of record, 1709 H Street, N. W., Wash¬ 
ington, D. C. 


Frederick A. Ballard 
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Daniel Partridge, III, Executor 

Grace S. Partridge, Appellant, 

v. 

Hanserd K. Presley, Executor of the Estate of 
Helen Draper HoTfman, Appellee. 



the Estate jo£rk 


APPELLEE'S ANSWER TO PETITION FOR 
A REHEARING 

It is respectfully submitted that appellant's petition for 
a rehearing raises no new questions either of fact or of law 
not already fully discussed in his brief and considered by 
the majority of this Court in its opinion. Obviously the 
Court must have devoted more than usual thought and delib¬ 
eration in reaching its conclusions since such conclusions 
as embodied in the decisions were not announced for ap¬ 
proximately a year after the date of arguments. Further 
the opinions, both of the majority of the Court as well as 


the dissent, are full and complete, covering every issue 
raised in the appeal as well as in the petition for a rehear¬ 
ing. 

Two questions are raised in the present petition; (1) that 
the majority of this Court erred in ruling that the contract 
was void because of impossibility of performance, and (2) 
that the majority of this Court erred in finding there -was 
no evidence of damage. 

As to the first point, there is nothing presented not al¬ 
ready considered by the Court. Certainly the Court was 
not unmindful of the case of Baker v. Smith & Gotlieb, 76 
U.S. App. D.C., 403, 404, 132 F. 2d 18. As he himself indi¬ 
cates, appellant cited the case in his main brief. 

Appellant still relies on claimed misrepresentation by 
the seller that she had a permit from the D.C. to remodel 
the property involved. Patently the evidence clearly es¬ 
tablishes no such misrepresentation. It must be remem¬ 
bered that the appellS? personally prepared the contract 
and that it must be construed most strongly against her. 
As appellffi^admits in her affidavit supporting her motion 
for summary judgment, “I did not realize until after the 
contract had been executed and delivered by Mrs. Hoffman 
to me that such a permit would not be issued by the District 
of Columbia.” 

The majority opinion sufficiently disposes of all argu¬ 
ments now advanced by appellant. 

With respect to damages, it seems likely that at the 
original hearing to determine the amount thereof, the court 
concluded that the proper measure was the difference 
between the contract price and the actual sale price. The 
memorandum of the Court was, “Judgment for Plaintiff 
in the sum of $15,200 ... difference between purchase price 
and actual sale on open market. ...” 


The difficulty arose when the trial court adopted an 
amount not in consonance with its reasoning. Obviously 
it disregarded any allowance for furniture or for the now 
claimed depreciated value of the second trust note. It seems 
ironical that appellant should even argue that her own 
note was worth only a fraction of its face value. 

CONCLUSION 

It is submitted that the petition fails to contain a single 
fact or authority not before the Court and considered by it 
when its decision was granted. 

Respectfully submitted, 

Irving B. Yochelson, 

Solomon Grossberg 
Isadore Brill, 

Attorneys for Appellee, 

1709 H Street, N.W. 
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I hereby certify that copy of the foregoing answer was 
served upon Frederick A. Ballard, counsel for appellant, 
by mailing postpaid, to his address at American Security 
Building, Washington, D. C. 

Irving B. Yochelson. 







